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The Honourable Minster of Finance 30 Apnl 2012
Natlonal Treasury
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Dear &

COMMENTARY SUBMITTED IN RESPECT OF THE DRAFT LEGISLATION PUBLISHED
FOR PUBLIC COMMENT IN TERMS OF THE LONG-TERM INSURANCE ACT NO. 52 OF
1898 AND THE SHORT-TERM INSURANCE ACT NO. 53 OF 1998, RESPECTIVELY, UNDER
GNR192 AND GNR193 {GOVERNIWENT GAZETTE 35114) DATE 02 MARCH 2012
(COLLECTIVELY REFERRED TO AS THE “DEMARCATION REGULATIONS )

We atfa:h hereto cur formal semmentary with regard to the draft regulations published for pubiic
commentary |(Govemmeant Gazette 351 14) dated 2 March 2092,
In addition, we have insticted our Attorneys (Werksmans) to provide a detailed and sxtensive

commentary cn these drafi :2gulanons. Wersmans will submit @ separate submisston on
Guardrisk's behalf in this regard
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30 April 2012

Honourable Minister of Finance
National Treasury

Pretoria
STDemarcation asuUry.gov.

COMMENTARY SUBMITTED IN RESPECT OF THE DRAFT REGULATIONS PUBLISHED
FOR PUBLIC COMMENT IN TERMS OF THE LONG-TERM INSURANCE ACT NO.52 OF
1998 AND THE SHORT-TERM INSURANCE ACT NO.53 OF 1998, RESPECTIVELY,
UNDER GNR192 AND GNR193 (Government Gazette 35114) date 02 March 2012
(collectively referred to as the “Demarcation Regutations™)

Dear Sir

1. The proposed amendments to the Regulations made under Section 70 of the Short-
term Insurance Act, 1998, which were gazetted for comment on 02 March 2012, seek
to clarify the demarcation between insurance business {accident and health policies)
and medical schemes business, originally legislated for in the Insurance Laws
Amendment Act No 27 of 2008. The revised Regulations identify specific categories
of insurance contracts as accident and health policies that are permitted, subject to
certain conditions being fulfilled, from which it follows that any other coniracts will be
prohibited.
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Guardrisk is a registered short-term insurer, and amongst other offerings, markets a
product known as AdmedGap. AdmedGap is a “Gap” insurance product and provides
cover for the shortfall between what a specialist charges for various in-hospital
procedures and the amount defined in the Admed Tariff Guide (previously the
National Reference Price List adjusted by medical inflation each year). Guardrisk has
approximately 78 000 active Gap policies in place which represent approximately
45% of the total Gap policy market. A summary of the benefits offered by
AdmedGap are as follows:

a. The product provides cover for specialist costs in the event of hospitalisation
up to a maximum of 4 times the Admed Tariff (this is in essence the same as
the NHRPL} with 1 times Admed Tariff as a deductible.

b. The policy limits benefits to R200 000 per annum per incident and per
member and has an overall policy Iimit of R2 000 000.

c. There is no age restriction for membership to AdmedGap. Our youngest
member is 18 years old and our oldest member is 93 years old.

d. Premiums are group risk rated using actuarial modefiing techniques.

e. Policies ars annual, but payable monthly.

f.  While our policy allows for cancellation and or amendments to premiums by
the insurer after giving 30 days notice to the insured (which is seen as
actuarial best practise with regards to efficient underwriting), we at Guardrisk
can confirm that in the 14 years that the product has existed we have not
amended premiums and or cancelied any policy midterm.

g. Waiting periods may be applicable dependant on whether membership is
voluntary pr compulsory

At this point it is important to note the clear distinction between “Gap” health
insurance products and “Top Up" health insurance products. The Gap products cover
the difference between the in hospital specialist cost and 1 X the Admed tariff for that
specific procedure. Medical schemes pay medical providers at an agreed rate for
services. These rates are often agreed and negotiated at a point in time and as such
the agreed rate forms the basis of the benefit offered by the medical scheme.
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These rates are generally not adequate in providing cover for their members. These
rates are generally agreed with a certain group of medical providers therefore forcing
the member to seek medical setvices from these providers only {taking away
freedom of choice) and placing the member in a position that if he should seek
advice from medical servics providers outside of this group the member could be
faced with a cost in excess of the benefit offered by the medical scheme. A second
problem arises in that a member could be hospitalised and requires the attention of a
specialist (Cardiologist, Orthopaedic Surgeon stc.),the cost of these services are in
most cases not negotiated by the medical scheme and leaves the surgeon the ability
to charge as he sees fit. With reference to Annexure A, which is a random extract of
our paid claims register it is clear as to the gaps in cover which were incurred by
members and the potential financial exposure these members would have incurred
should they not have had AdmedGap.

Top Up insurance differs [» that it provides the member with an increased annual
aggregate cover limit for either a person or a family and the cover spans a more
general field of services. An example hera would be many medical schemes provide
an annual limit to hospitalisation costs of R500 000, a Top Up insurance policy would
allow the member to buy this up to a cover limit of RS00 000.

it is clear from the above that the cover provided by the 2 products is distinctly
different and it is in our apinion that legislation should take account of this distinction.
It is our view that Top Up cover could be potentially harmful to a the medical scheme
industry as it allows members to buy down on a medical scheme option and then
enhance the cover they have by buying a Top Up cover product. While Gap cover
deals with such a small component of the total scope of cover provided by medical
schemes and the cover provided by medical schemes cannot cater for the exposures
a member may have when procuring the services of a specialist {specialist can
currently charge as they sse fit and there is no limit as to what they can charge), we
are therefore of the opinion that Gap cover is not harmiful to medical schemes.
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As Medical schemes have no control over what @ specialist may charge for an in
hospital procedure, the cover provided by medical schemes is generally insufficient.
All members of AdmedGap have to be a member of a registered medial scheme {any
scheme as defined by the Medical Schemes Act) before they are entitied to the
benefits of AdmedGap. When procuring the services of a specialist, (which in many
cases is not in the control of the member) for an in hospital procedure, the member of
a medical scheme could be faced with a shortfall in cover as provided by the medical
scheme, as the specialist can charge as he sees fit and is not regulated at afl. We
ance again make reference fo Annexure A, which is a random extract from our claims
database. This Annexure clearly Indicates the exposures faced by members despite
being members of medical schemes. The financial exposure for individuals in this
regard is often considerable, and there is no other way in which members of the
public can protect themselves against this financial exposure. It is evident that
members of the public who have taken out the product, have been spared a great
deal of financlal hardship The revised Regulations in their present form will have the
effect of outlawing this product, which we are strongly of the apinion would not be in
the interests of the consumer.

That there is a need for the AdmedGap product is clearly demonstrated by the fact
that since its introduction in 1992, 78 000 members of medical schemes have bought
AdmedGap, or mare than 230 000 if dependents are included. Guardrisk has paid
out a total of R96 000 000 in claims over the past 4 years. While there is perception
that exists that Gap products run at very low loss ratios and generally don't pay
claims, our product operates at @ combined loss ratio of 80% and has done so for the
past number of years. If you consider that we handle approximately 10 000 claims
incidents a year and have handled approximately 40 000 claims incidents over that
past 4 years with only 4 matters being referred to the Ombudsman for Short Term
Insurance over this period we refute this accusation and argue that our product has a
simple wording, well understood by our members and pays claims with little or no
fuss at all. It is also clear that our product is not confusing and that policy holders
understand that the AdmedGap product is not that of a Medical Scheme.



We make referance to the table below, which is a summary of the age bands of
claimants within AdmedGap and a summary of the 10 most claimed procedures
within AdmedGap.

Age Bang Cese OF Claims 1Percentage
Under 18 3 090 £93 9.01%
18 -24 1377 550 401%
353-78 1573375 4.59%
30 - 39 A7127E9 16555,
40-48 4 785 183 13 890°%
ol - 50 o E30 430 18 38%
o -24 232 €03 10.58°%
£3 and older 9533 563 24 870
Grand Total 34310161 100.00%
Procedure Last Of clzims |Pertentage
Zaeasaiean Section 2 05K 387 5.509%
Total b.nes Peplacemant 1492 758 4.05%
Tatal Hp Replaczement 1074 379 3.13%
Spinal Fusicn 913 3¢1 2 (8%
Furthar &g 462 &40 2 53%
Laminzztomy Fon. 007 S 20%
halecystectom:. 223 243 1.53%
Arthruscof 517 380 1.51%
Dental Surgery J4T eE2 1.31%
£nhioglast. 4054 38k 1.18%

What i1s evident from the tables above and despite that fact that each one of the
members that would have undergone one of the above procedures was a member of
a medical scheme. The medical scheme provided insufficient cover to the member
and the member in the absence of AdmedGap would have suffered financial oss. It
seems ludicrous that the Draft Demarcation Regulations are attempting to outlaw a
product that plays & significant part in assisting with dealing with financial losges that
members would have suffered and in most cases could not have afforded yet the
Regulator makes no atternpt to put a suitable alternative in place.
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The Draft Demarcation Regulations state on numerous occasions that Gap products

are harmful to medical schemes business, yet to date as an industry we have seen
no evidence provided by The Department of Health, The Gouncil for Medical

Schemes, The Financial Services Board nor National Treasury that can prove this
nor substantiate this staterment .As a Gap industry we appointed Catalyst Pulse, an
independent research company to conduct a survey and research the product in
detail. The detailed report is contained in this submission as is marked Annexure B.
A summary of the findings is as follows (it is important to note that the survey was
based on information submitted by 3 of the providers of Gap products and represents
approximately 90% of all Gap membership in the industry).

51% of respondents to the survey had a combined household income of below
R10 000. This indicates that many members are not able to buy mare cover as
offered by medical schemes and opt for a product {gap cover) that provides
protection against a specific component of medical costs {cost of specialists)
which they have no control of.

52% of the members surveyed indicated that their medical schemes only paid a
specified rate and any additional charges above this rate are for the members
own pocket.

Members have a gocd understanding of the scope of cover offered by gap
products which is a contradiction to the statement made in the Draft Regulations
that buyers of gap products don't understand what they are buying.

Most policy holders interviewed indicated that they viewed gap products as a
benefit and indicated a concern over unpaid medical bills and this was a major
driving factor behind buying gap cover.

84% of respondents interviewed did not downgrade their medical scheme cover
after taking out gap cover. We therefore dispute the statement made in the Draft
Regulations that members buy down to lower options when buying gap products
which is ultimately harmful to the medical schemes industry.

86% of respondents indicates that gap cover provides piece of mind and allows
them to remain on their current medical scheme option.

77% of respondents would incur debt in respect of medical costs in the abssnce
of gap cover as they have no means of paying for this uncovered portion.



h. 44% of poficy holders would not be able to upgrade to a higher benefit opticn in
the event of gap cover being removed.

i. Contrary to the statements made in the Draft Regulations, policy holders
interviewad do not perceive gap cover to be a replacement to a medical scheme.
Gap cover is seen as an enhancement that assists in providing cover for where
the medical scheme stops paying and the specialist has charged.

In motivating our case for the retention of the AdmedGap product as being in
consumers' interests, we are supported by a number of principles which indicate that
there has recently been a significant change in the attitude towards consumers by
the authorities who, we believe, have correctly adopted a mere pro-active stance
towards protecting consumer interests.

a. The most significant of these is the adaptation of what is known as the ‘twin
peaks’ approach to regulation, which is to be implemented following the release
of a Treasury Policy Document in February 2011 — A safer Financial Sector to
Serve South Africa Better — in terms of which prudantial regulation is to be placed
in the hands of the SA Reserve Bank, with market conduct, which ‘requires the
perspective of a customer’, falling under the Financial Services Board {(FSB). The
Document states that 'the twin peaks approach is regarded as the optimal means
of ensuring that transparency, market integrity and consumer protection{our
itaiics) receive sufficient priority, and given South Africa’s historical neglect of
market conduct regulation, a dedicated regulator responsible for consurner
protection ... is probably the most appropriate way to address this issue.’

b. In line with the “twin peaks’ approach, National treasury and the FSB have,
infroduced a further initiative — Treating Customers Faidy (TCF) — which will be
applied to market conduct regulation and is a described as ‘a more holistic and
co-ordinated consumer protection regulatory framework’. Outcome 2 of ‘six
faimess outcomes’ that have been ‘positioned from the perspective of the
customer'in a Roadmap on TCF issued by the FSB in March 2011 states that
‘Products and services marketed and sold in the retail market <should he>
designed fo meet the needs of identified customer groups and ... targeted
accordingly’ — the AdmedGap product is in exact accord with this intended
outcome. TCF is to be delivered over a period of time — the expected completion
date for full implementation is January 2014 — with the FSB being responstble for
‘proactive supervision' of the initiative throughout its process.

5 w > Ir % - i - ¢
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c. Following the introduction of the ‘twin peaks' initiative — the effect being that the
FSB is now adopting a more pro-active approach to what the consumer needs —
and ¥ necessary legisfating for it — instead of a reactive one, where intervention
takes place only after loss or hardship has been experienced.

We believe therafore, that a prohibition on the sale of the AdmedGap product, which
is specifically designed to prevent clients suffering pecuniary loss in the
circumstances outlined in Paragraphs above, would fly in the face of the cument
stance of the authorities towards treating customers fairly.

Adding weight to this view, it will be recalled that the AdmedGap product has already
been the subject of litigation, with Guardrisk appealing a judgement handed down in
the Johannesburg High Court in 2007 to the effect that the sale of the product
‘constituted the business of a medical scheme' and was therefore prohibited, as the
company was not registered in terms of the Medical Schemes Act. On appeal in
March 2008, the Supreme Court found in favour of Guardrisk (on a technical
interpretation of the wording of the relevant clauses in the Short-term Insurance Act),
and most significantly, in Clause 22 of the judgement, Acting Judge of Appeal S
Snyders stated that: “Practical reality has shown that there exists a need for this type
of instrance and there seems o be no reason why it should not be permitted”

ii is against this background that the change to the Regulations referred to in
Paragraph 1 above has been mads, the underlying principle appearing to be that a
‘Gap' product is considered ‘harmful' to the medical schemes environment. In fact,
as ‘gap’ policies only account for a very small component of the cover provided by
medical schemes, it is exiremely uniikely that medical scheme members will ‘buy
down’ — other than for reasons of affordability, which incidentally increases the need
for ‘gap’ producis—and as purchasers of the product must be a member of a medical
scheme, the ‘harm’ envisaged in Clause 5.3.3. Is unlikely to eventuate. Reference is
rmade to the table below which is an extract of daims incurred by members where
they were either members on the top options offered by closed or open schemes and
underwent routine surgery. Despite being of the best cover options available, they
still faced shortfalls in cover and required AdmedGap to assist with covering the
financial exposure incurred.



Top Medical Schemas Will
Pay

_ . |__|3F$GCWI'.'I‘!|‘ Fed Health
Actual Medical Admed Exgcutive

Medical ald Cauge {, Cost Ald Pald | Gap Pald | Plan Maxima Plus
R R R R R

Retail Medical

Aid Spinal fusion 49,652 18,391 29,128 46,699 49,594
Knee

LA Health replacemant 44,403 14,547 29,706 48,8063 28,539

Discovery Spinal fusion 51,170 13,447 35,326 39,443 38,375

Discovery Spinal fusion 63,241 15,927 38,130 45,975 32,947

Discovery Craniectomy 50,850 11,405 38,137 41,151 38,137
Respiritory

Quantum distress 116,077 | 39,514 78,977 40,558 111,300

Retail Medical Partial

Aid gastrectomy 176,687 | 33,669 111,632 | 116,712 112,326

It is significant that in the judgement referred to in Paragraph 9 above, Acting Judge
Snyders also observed that “there is no factual indication before us that the policies
of the appellant (Guardrisk) are undermining or would undermine the The Medical
Schemes Act, or would in any way affect the viability of medical schemes in general.”
In addition.we make reference to Annexure B and the paragraphs above where
independent research shows that 84% of members who bought gap cover did not
buy down their medical scheme cover and do not view gap covers as a replacement
for medical schemes cover

11, We reiterate our view that that it would most certainly not be in the public interest to
prohibit the sale of Guardrisk's AdmedGap product, in view of the vital role it plays in
protecting consumers from financial loss, and we ask therefore, that the draft
Regulations are amended to lift the prohibition.

12.  In addition to the above Guardrisk has also instructed its attorneys, Werksmans to
provide detailed and extensiva comments on the Draft Regulations. A separate
submission will be made in this regard.
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